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PROFESSOR CARR-GREGG. What I propose to do is try to
define adolescence. I am then going to define criminal liability as
I understand it, and, having researched it, I have heaps of questions
which I hope Robert Richter will be able to answer for us. I am then
going to talk about how the legal set-up just doesn't gel with what we
know about the developmental psychology of adolescents.

There are three different definitions that I found to describe
adolescence. A physiological one, a general one, which is terribly
confusing and, of course, a legal one. Let me talk a little about
the physiological one. Medical science tells us that much of human
development is biologically determined. It is almost as if it's pre-
programmed. A child, for example, will crawl before it can walk
and walk before it can run. While we do not all walk at the same
time, it is generally accepted that we all follow the same sequence of
development. Later on you'll see how very important that fundamental
biological principle is when trying to determine liability in a young
person. We thus perform certain tasks when, and only when, we
are biologically ready for them. An intrinsic match, a rational force,
governs us. In adolescence all are subject to these forces, you can
see them all the time, most obviously in the form of a growth spurt,
with which you are all probably quite familiar. It is greater in boys
than girls. Boys can grow up to ten centimetres in one year. Similarly
the development of secondary sexual characteristics also follows a pre-
programmed, specific pattern. An integral part of the biological and
the physical changes during adolescence is the changing nature of the
endocrine system. Research tells us that during adolescence it changes
into its adult form, resulting in very significant increases in hormone
levels. This is noteworthy because hormonal changes have been linked
to behavioural changes but the actual mechanism explaining the effects
of those hormonal changes on behaviour is not yet clear.

If we move onto the more general definitions you can see where the
real confusion starts. Most of you being latent scholars will know that
the word "adolescence" comes from the Latinadoloscere, to grow to
maturity, or as I read in one text recently, to grow hairy . According
to the World Health Organisation adolescence is defined as anyone
between the ages of 10 to 19 . The Executive Council of the AMA in
its wisdom in 1998 defined adolescence as 10 to 24 . The Australian
Clearing House for Y outh Studies, an official government body defines
it as 10 to 24, but the Southern African Zonal Y outh Forum this year
defined it as 18 to 30, and my wife would probably describe it as 18 to
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42. You can see that there is considerable difficulty. What relevance
does this have to the courts? In a case believed to be without precedent
the Director of Public Prosecutions in Sydney recommended that a
charge of manslaughter be laid against a 10 year old boy following the
drowning of 6 year old Corey Davis in March this year. The accused
boy ironically could not be named because he is a minor, yet he was
considered old enough to be charged with an offence, the second most
serious crime in the State's Crime Act, which carries a 25-year gaol
sentence.

Police alleged that Corey Davis drowned after being pushed into the
George's River while playing on the river's edge with the 10 year old,
and other children. Corey was reported unable to swim and feared the
water. Police said that the 10 year old committed manslaughter because
he allegedly did not notify anyone after Corey had fallen into the water.
This was the first time in at least 25 years that a child so young had been
charged with such a serious offence. Indeed, it is thought to be the first
time that a child of this age has been charged with manslaughter in the
State of New South Wales.

Under common law the doctrine ofdoli incapax stipulates that in
the case of children between the age of 8 and 14, the prosecution must
prove that the child understood that what he did was in fact wrong. The
boy had been taken to the police station . He was fingerprinted ; he was
photographed; yet his lawyer said that he was too young to understand
the nature of the offence . The D irector of Public Prosecutions had to
prove that a child of that age understood that what he was doing was
seriously wrong, not just naughty, if in fact it was shown that he had
carried this out.

The DDP's decision is significant because it follows a growing
trend which we have seen both in the United States, and in the United
Kingdom to charge ever-younger children with adult offences. In a
recent US case two boys aged 7 and 8 were charged with murdering
and raping an 11-year-old girl in Chicago. The prosecution was forced
to drop the charges after a crime lab showed semen had been present in
the girl's underwear indicating an attack by an older assailant, not pre-
pubescent boys. Earlier however, the police had extracted a supposed
confession from both boys without the presence of parents, guardians
or a lawyer. The Civil Liberties Councils were justifiably outraged.
We are seeing it more and more in the State of New South Wales. That
prosecution was initiated in a climate where governments throughout
Australia are increasingly criminalising young people. In some
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instances these young people grow up in environments where there is a
youth unemployment rate of 50 per cent.

In New South Wales legislation has been introduced to give police
the power to impose curfews, strip search young people suspected of
carrying concealed weapons and detain young people without charges
for 24 hours. Police are able to remove anyone under the age of 16 if
they believe there are quite reasonable grounds to believe the person is
at risk, or, incredibly, about to commit an offence. Obviously they are
bestowed with the gift of clairvoyance.

These negative perceptions of young people are not new. Australians
don't like young people very much. We have stereotypical, prejudicial
and opinionated views about young people. You see it on Channel 9
almost every night. Young people who simply don't want to work.
Teenage mothers sponging off the welfare state and drunk drivers,
almost always young people. But it's not new. If we go back to the
8th Century, Hasiod said that he saw "No hope for the future of your
people if they're dependant on the frivolous youth of today. All youth
are reckless beyond words. When I was a boy we were taught to be
discrete and respectful of elders, but the present youth are exceedingly
wise and impatient of restraint."

Similarly, Shakespeare wanted to anaesthetise all young people
between the ages of 10 and 24 and wake them afterwards, because
there was nothing in between getting wenches with child, wronging the
ancestry, stealing and fighting. The only halfway decent understanding
of adolescence I've seen for a long time was from Phillip Adams who's
described adolescence as a " brief period of optimism separating a
brief period of ignorance from a terminal period of cynicism." It's not
surprising that there is so little agreement amongst academics across the
world on what constitutes adolescence, and it's very confusing, not only
for psychologists and for physicians, but also of course for lawyers.

I have tried to get my mind around the idea of criminal liability,
and my understanding is this. An element required in order to find
criminal liability in any human being is first of all, evidence of the act
itself. So that little child floating in the George's River, I guess that's
the act. A person may contemplate or even desire to commit a crime,
but without the act itself there is generally no crime. There are some
exceptions to that such as conspiracy in which plotting a crime with
others is itself a crime. So you have the act. On top of that you have
the fact that the criminal law for a long time has required both a guilty
act and a guilty mind, although again, with some exceptions. The
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latter requirement known asmens reais a guilty state of mind, and that
seeks to distinguish amongst those people who intentionally commit
a crime, and those who inadvertently do so. There have always been
exemptions. Apart from theactus reaand themens reaelements of the
crime, the criminal law exempts people from responsibility for their
crimes under several different circumstances, and one of those clearly
covers minors or individuals viewed by the courts as too young to be
held criminally responsible for their actions. For example, according
to the Children and Young Person's Act, children below the age of 10
in the UK are not deemed criminally responsible in the legal system
of England and Wales. We of course create more difficulties in
Australia. In most Australian States we agree with the age of criminal
responsibility being 10 years of age. Children under 10 are presumed
not to know the difference between right and wrong, and therefore they
are incapable of committing a crime because they lack the necessary
criminal intent. Now, the law is a very strange thing, because I have
discovered that in Tasmania it's notl0, it's 7. I was trying to think why
on Earth this would be? I've come up with what I call the Harradine
Principle. Perhaps living in a State with Brian Harradine as the Senator
makes young people more aware of right and wrong earlier than most
others. I'm hoping that Robert will be able to shed some light on why
Tasmania is different, and why in the ACT it's 8. The New Zealanders
do things even more differently. In New Zealand a child under 12 is
not considered to be criminally liable for their actions. Between the
ages of 12 and 13 the only crimes that they are liable for are murder or
manslaughter, and a child in New Zealand is considered to be a young
person between the ages of 14 and 17, and can be charged with any
offence under the Children and Young Persons' Act. From the age of
17 a person is legally considered to be an adult for criminal purposes
in New Zealand.

This principle ofdoll incapax simply means incapable of crime.
Apparently it is an ancient principle of law that goes back to the
14th Century, and it relates to this critical issue of the age of criminal
responsibility. The principle in its original form dictated that a child
under 7 years of age is unable to be found guilty of a crime, because
he or she is simply incapable of formulating the requisitemens rea,
or guilty state of mind. The principle ofdoll incapaxdeclares that
between the ages of 10 and 14 the child is theoretically capable of
committing a crime, but the burden of proof rests firmly with the
prosecution who must satisfy the court beyond reasonable doubt,
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that the child knew when the offence was committed, that the act was
seriously wrong and not just naughty or mischievous. The onus shifts
to the defence to prove beyond a reasonable doubt that the accused was
not legally competent at the time of the offence after the age of 14. The
presumption of incapacity recognises that many young people due to
developmental, social and familial factors simply lack the cognitive
maturity of legally recognised adults, and this protection has provided,
in my view, an important safeguard for young people facing criminal
charges for many years.

However, recently things have changed quite dramatically and I want
to explain why. On the afternoon of February 12, 1993 a surveillance
camera in the Bootal Strand Shopping Centre in Merseyside filmed two
boys, Robert Thompson and John Venables both aged 10 years of age.
They filmed them taking the hand of a young boy James Bolger aged 2
from outside a butcher's shop in the Mall. James' mother had gone into
the shop and had let go of young James for just a few moments.

Thompson and Venables were truanting that day and had spent most
of it hanging round the centre doing a bit of shoplifting and with James
in tow, the pair left the shopping centre under the watchful gaze of the
video cameras to begin a two and a half mile walk which would end in
the brutal slaying of this 2 year old boy. As the trio passed, 38 adults,
now known as the Liverpool 38, saw James and saw that he had a head
injury and was apparently very, very distressed, the result apparently of
having been dropped on his head by the boys. Along the route to the
stretch of railway line where they finally killed him, the older boys were
challenged by 7 concerned passers-by. The boys told the passers-by
that James was their brother, and not to worry. Once along and out of
sight they beat him. They poured paint over him. They kicked him
so hard that they tore off his lower lip. They then stripped him and
molested him before leaving him on a railway lane where his body
was run over by a train. The court heard that prior to his death Bolger
sustained 42 separate injuries as the boys threw more than 20 bricks at
his head.

Within days of the toddler's mutilated body having been found on
the railway line, the local evening paper, the Liverpool Echo, carried
1086 death notices, including one from the SAS. Floral tributes were
heaped where his body was found and Robert Thompson, one of the
murderers was amongst those to leave a flower. A TV crew captured
him laying a single red rose the day before his arrest. Bouquets, cards
and teddy bears were also left all around the shopping precinct where
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Thompson and Venables had picked James up. Children even sent their
pocket money to his parents, Denise and Ralph. Denise and Ralph
were swamped with five full boxes of mail a day for almost seven
months afterwards, although police screened the mail to weed out hate
mail which blamed the family for not looking after James properly. In
the aftermath parents said that they were frightened to let go of their
children's hands, and infant reins sold out across the United Kingdom.
Policemen told reporters they had never experienced anything like it
before, and many people described the mood of the city as very similar
to what happened after the Hillsborough tragedy where almost 100
Liverpool fans lost their lives. Indeed, the club's players once more
donned black armbands and they had a minute's silence in honour of
James before the match. But after the grief came the anger and the
hatred which culminated in a crowd of more than 500 people gathering
outside South Sefton Magistrates' Court hurling abuse at the 10 year
olds. The parents of both killers were eventually forced to move to
other parts of the country and change their lives. Thompson and
Venables, now 17, are held in different secure units.

Like many an English boy Thompson knew the train timetables off
by heart, and it was alleged by the Crown that the placement of James
Bolger's body on the tracks was done deliberately so the murder would
appear accidental. The Crown argued that even though they were 10
years of age both boys seemed to understand that what they had done
was wrong. The postscript of this is of course that lawyers acting for
the boys who were 10 at the time of their arrest, and 11 at the time
they were before the court are now challenging their 1993 convictions,
arguing that the trial amounted to inhuman and degrading behaviour,
and was unfair because it was an adult court. The trial judge, Mr
Justice Morton recommended the boys serve a minimum of 8 years,
later increased to 10 by the Lord Chief Justice Lord Taylor, and then to
15 by the then Home Secretary Michael Howard. But the Law Lords
ruled last year that Mr Howard had acted illegally when he raised the
boys' gaol term. The European Commission of Human Rights have
recently decided that the two boys were in fact denied a fair trial.

Perhaps in response to the public outrage of the Merseyside
community and other atrocities, the Blair government has recently
abolished the presumption ofdoli incapax meaning that once a child
reaches the age of 10, they will then be presumed by the courts to have
a capacity to reason which can be fully equated with that of an adult.
It will not be until sentencing takes place that their age then becomes
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a consideration. The implication of this abolition is that it affects
principally offenders between the ages of 10 to 14. Previously it had
to be proved to the court that the offenders knew that the prescribed
act that they committed was not merely naughty or mischievous but
seriously wrong. Now, under the new law, it is for the child to prove
that he or she did not know the act was wrong, so the Act has now
shifted the burden of proof onto the child.

As a consequence of this, the normal age of criminal liability has
been pushed down to 10. I argue that this is for fairly dodgy political
purposes. The transitional period that used to be in place, which was
created by the existence of the rebuttable presumption ofdoll incapax,
between lack of criminal responsibility under the age of 10 to presume
responsibility for one's actions 14 and over, has simply been disposed
of. So no allowance is made for the fact that children's understanding,
their knowledge, their cognitive development and their ability to reason
is still very much in development, and might vary from person to person.
The excuse that a 10 year old does not have the same capacity to reason
as an adult is no longer acceptable in British courts. I guess a more
specific explanation of why the government saw fit to do that comes in
the form of a Home Office consultation paper called, "Tackling Youth
Crime." It's sub-heading was, "No More Excuses." The paper formed
the basis of the government's white paper which then formed the basis
for the amendment to the Crime and Disorder Bill. The government
divided their reasons for abolishing the presumption ofdoll incapax
into three categories. They said it was archaic, that it was illogical and
it was unfair in practice. I don't presume to go through all of those
arguments, but the first one really does merit some close examination.
The Home Office paper says, "The doctrine assumes not only that a
child under 14 is less morally culpable for his or her actions then an
adult, but that in general a child under 14 cannot differentiate right
from wrong. While it is true that a child's understanding knowledge
and ability to reason are still developing, the notion that the average
ten to 14 year old does not know right from wrong seems contrary
to commonsense in an age of compulsory education, from the age of
5 when children seem to develop fast and mentally and physically."
What they are saying is, it's because of school. I would argue it is true
that there is and has been for a long time compulsory education, and
perhaps kids do now grow up a little more quickly. But show me the
evidence that better formal education and earlier sophistication will
guarantee that the child will more readily distinguish right from wrong.
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I don't think that can be shown. Clearly, a time period has to be placed
around the acceptable leeway allowed for moral development, and to
some extent this will always be arbitrary.

However, it is submitted that a system which allocates a flexible four
year period during which moral culpability can be assessed is much
more preferable than assuming that by the age of 10, all children will
have reached the same level of moral culpability as an adult. I find that
presumption absurd. What drove it? What drove it was the hysteria
around juvenile offenders. Where do we get our information? Where
do the politicians get their information; the media, the official statistics
and the empirical research? Many of the media reports alone create
the impression that juvenile crime is swamping us. It's increasing
in magnitude. Such perceptions of seriousness are prompted and
reinforced through the use of terms such as "crime wave crisis." All
that does, as it did in the case of James Bolger, is heighten public
fear, and prompt calls for increasingly more severe approaches to curb
juvenile offending. As a consequence of such media distortions, large
sections of the public are misinformed or unaware of the extent and the
seriousness of juvenile crime.

The official statistics include arrest rates, crimes reported to police
and crimes cleared. All of them suffer from a number of limitations.
The first is that not all crimes come to the attention of police. Crimes
that do may be influenced by any number of intervening legal, social
and political variables that lead to the detention and classification of
offenders, including, I have to say, police bias according to race, gender
and age and of course a decrease in police resources. The introduction
of crime prevention initiatives, zero tolerance and a crack down on jay
walking of course will result in a huge increase in youth crime, as well as
various changes in police practices. The problem is that there are simply
no currently reliable data sources available in Australia to measure the
amount of juvenile crime. All of the papers at the Major Youth Crime
Conference this year said the same thing, "We are therefore left to rely
on official data with all its inherent limitations." I would argue that we
need to exercise great caution with interpreting data derived from those
sources. But what do we know about the juvenile offenders? Rates of
serious offending vary considerably according to race, ethnicity, age,
gender, and by offence type. We know that boys tend to offend at high
rates then girls. And we know that juvenile offending is a relatively
prevalent activity and has been for quite sometime, but depending on
whom you talk to, most young people only offend once. There are
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small proportions who do engage in serious criminal offending on a
regular basis, but it is a small proportion of young people who are
responsible for a disproportionate number of the crimes.

The majority of young people involved in the justice system have
experienced family dysfunction, conflict, physical, sexual and emotional
abuse. They are both victims and perpetrators and these presenting
problems are often addressed by separate legislation, and by separate
government agencies. The struggle to achieve an approach that
integrates these aspects is reflected in the history of the management or
should I say, mismanagement of children in trouble with the law over
the years.

I want to explain where we come from as psychologists. For many
years we have divided the psychological development of young people
into three very clear areas. We would argue that adolescents come in
three boxes by and large. Early, middle and late adolescents. Early
adolescents are undergoing puberty, but we also know that there are
some young people who will hit puberty at 17 and some that hit it at
8. It really does depend. It's the genetic roll of the dice. What we
know is that the prevalent psychological thought for young people is
am I normal? Am I like my friends? That's a very important question.
We know they tend to hang out within gender, and we know that
they're very interested in breaking psychologically and emotionally the
childhood bonds that bound us to them, and they engage in more adult
thought practices. They hit a cognitive development stage that we call
formal operational thought. Suddenly because of the myelination of
the cerebral cortex and whole host of other very complex and poorly
understood things, they are able to think in an abstract way. They are
capable of propositional thought. They are capable of dreaming and
thinking of things that they hitherto have not experienced. One of the
most notable ways that you as parents can see that, is that around this
time they look at you for the very first time through adult eyes and
their response is, "Oh my God. Look what I've got for parents. One or
maybe two mentally retarded people who are from Planet Boring, and
have been sent by God to make my life miserable." It gives them that
initial push away from us, which all young people need.

We are indebted to Jean Piaget who experimented on his own
children for a long time and who proposed stages of intellectual and
cognitive development, but never argued for a formal length between
stage and the age of the child. He believed that each of us progress as
we do physiologically through a pre-determined set of stages in the
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same order, and that each stage represented a more complex way of
thinking. But it is nothing to do with your age. You can get some kids
who have got formal operational thought at an earlier age, and some at
a later age. Psychologists argue that young people, children, can grasp
very basic concepts of right and wrong well before adolescence in fact,
but that those concepts are not well developed for young people under
10. Tell a 7 year old, for example, "Johnny broke one tea cup throwing
it at his sister. Sarah broke eight helping daddy load the dishwasher.
Which kid did the wrong thing?" The average 7 year old will say,
"Sarah, because she broke more." They have little or no understanding
of other high order concepts.

By 11 or 12 or 13, depending on the child, they generally have sorted
out that intentionality is part of the moral system, but not when you are 7.
Then comes middle adolescence when the major concerns are getting as
far away as is humanly impossible from you. At no stage in their life is
the desire to be with their age mates so very, very strong. They want to
be with their friends. It's like a drug of addiction. The peer group's role
expands and becomes very influential in some instances. They become
the arbiters of good taste. What music you listen to, what clothes you
wear, what rings you stick in what parts of your body. The relationships
can be very narcissistic. Risk taking behaviour, or life experimentation
- I think it's a fairer phrase - occurs. It's all about trying to figure out
who you are, grappling with the identity crisis. They seek autonomy
and spurn adult control because they're trying to figure out who or what
they are, and caregiver relationships can become enormously strained
at this time. I remember vividly in my own home when my brother
decided that he was going to buy a motorcycle. He was about 16 years
of age. We lived in New Zealand at the time, and he announced to my
mother over the dining room table that he was going to buy a motorcycle.
My mother who was European and fairly hysterical at the best of times
launched into this marvellous imitation of Mount Vesuvius where she
said, "If you think for one moment you're going to buy a motorcycle,
forget it. I haven't brought you into this world for all of these years to
have you smeared over the highway. There's no way you're getting a
motorcycle. Get that motorcycle and you can get out of the house." I
sat there, three years younger, thinking, "Fantastic, I've got his room."
The next day my brother went out and bought a motorcycle, not just an
ordinary motorcycle, but a Kawasaki 750. For those of you who don't
know, that's a bloody big motorcycle and he drove it up the hill, and
he drove it into the house and he parked it in our living room, making
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a statement. I remember walking away watching the oil drip onto the
carpet thinking, "That room is mine." Unfortunately my mother didn't
follow through, which was very disappointing and for weeks after I
walked around wagging my finger in her face saying, what a hopeless
parent of an adolescent she was. Sadly by the time it was my turn she'd
learnt.

We then have a very interesting phase, late adolescence, where they
begin to define and understand their functional role in life. In the olden
days they used to leave home. The National Australia Bank now tells
us that the average age at which young people leave home has risen
from 21 to 25. I know that you're all going to be very pleased to hear
that they also tell us that for every year they stay, we lose $50,000 in
retirement income. A new report says that that's going up from 25
to 27, which I know will also fill you with glee. The relationships
generally become based on mutual respect and affection. They have
this increased solidification of commitment and responsibility. What
it boils down to is they have figured out that they need your car, your
phone, your swimming pool, your money and your house and therefore
it's very expedient to like you, and in some instances they do.

When I assess a young person what I do is very simple. I try to
understand four key components of any one person. Any young person
exists at any one time in one of four worlds. Their school, or not
school world, family, their inner world and their peer world. When
I saw my four clients as I do on Saturday mornings I simply tried to
understand their perception of those worlds. I then tried to understand
what the balance of risk and protective factors were in each of those
young people's lives.

There's an old African saying, "It takes a whole village to educate
a child." This is particularly pertinent because young people are more
likely to become involved in crime, self-harm and drug abuse if they are
exposed to family conflicts, failure at school and alienation from their
community. When social scientists, such as myself, examine the risk
factors that encourage criminal behaviour, sexual risk taking, self-harm
and substance abuse, we can now say very clearly that we have found
a link. We found a link to the experiences young people have growing
up in their families, in their schools, in their peer group and their
communities.

All our current efforts are aimed at implementing programs that
identify young people who display these risk factors, so that specialists
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can intervene and help before any crimes are committed, or drugs
taken. We want to provide the State government and Local government
with a template to tailor services, to better ensure the wellbeing of
young people. The prevention program "Communities that Care"
from Seattle in the United States is one that embraces this view. It
has shown a dramatic reduction in youth crime and drug abuse in over
400 separate areas in the United States. The program brings together
local communities to monitor social conditions and adjust services to
continue the healthy development of young people.

These risk factors predict multiple problems. Deal with the risk
factors and you reduce the problems. Societies where people have very
low neighbourhood attachment and extreme poverty are risk factors.
Some of the school risk factors we know equate with substance abuse,
delinquency and violence, early and persistent anti- social behaviour and
academic failure beginning in late primary school. A low commitment
to school; kids who don't see school as worthwhile is a risk factor.
Family risk factors are particularly important. We know that in
families which use drugs, generally the kids will emulate them. Family
management practices, harsh discipline, lack of consistent parenting,
family discord and lack of connectedness are risk factors. The lack of
an understanding that there is somebody in my home who looks after
me, and provides me with an environment where I feel three things;
safe, valued and listened to.

When psychologists do their assessments they try to understand the
young person from a bio-psychosocial perspective. We look at the
client's behaviour. A whole range of factors, biological, psychological
and social, determines their response. I was at a conference this week
in Alice Springs and I sat with a group of some eminent forensic
psychologists, and I told them that I was doing this talk and I asked
them what they would say about criminal liability. And they laughed,
because in New South Wales there's a game that's being played. The
lawyers seek out four or five different psychological opinions, take
the one they like and present that. It seems to me that there's a lot of
money in this for the psychologists, but the reality is that the court is
simply asking the psychologists to play clairvoyant, because how on
Earth can anybody say what was in the mind of a young person four
or five days ago. We can assess their psychological capabilities, and
don't get me wrong, there are some kids who I have seen clinically who
are rotten, who committed murder and deserve to be punished, and it



340

 

MEDICO-LEGAL SOCIETY PROCEEDINGS

would be wrong to let them get away. But there are other children who
quite clearly didn't know that it was wrong, and weren't capable of
formulating criminal intent.

I finish then with a welcome to the Warrawong Shopping Centre.
This Australian shopping centre has found a novel way to deter teenage
loiterers by playing loud Bing Crosby music. "My Heart is Taking
Lessons" is the song which is played repeatedly at the entrance. They
also use pink fluorescent lights that highlight pimples. This I see as a
particularly disturbing trend. This is saying to young people, "We don't
like you. We don't want you, bugger off."

Sherrif Cousins is 15 years old and he cools his heels as we speak
tonight on death row in the United States. The USA has seen the
pendulum swing from a focus on rehabilitation to management of
juvenile offenders in a justice system. It is not always easy to
convince a society fearful of perceived increasing crime rates, that it is
productive and will result in a reduction of the overall levels of crime
in our community if efforts are made to prevent young people entering
the justice system in the first place. There is, however, a growing
acknowledgment of the need for preventive measures that take into
account the risk and the resiliency framework that I've talked about.
I hope that it will gather sufficient momentum to balance the call
for harsher penalties that has existed, and is growing in our country
everyday.

Set at 10 years of age, the threshold for criminal responsibility
in England and Wales is one of the lowest in Western Europe. For
example, the age of criminal responsibility in France is 13, Germany
14, Spain 16. And furthermore, many of these countries have used
presumptions akin todoll incapax in place . The UK age of criminal
responsibility is now set so low that the United Nations Committee on
the rights of the child that actually express concerns that it might be
incompatible with Articles 37 and Articles 40 of the United Nations
Convention on the Rights of the Child. It has led to a recommendation
that serious consideration be given to raising the age of criminal
responsibility.

I end with the words of Martin Luther King who said, "We shall have
to repent in this generation, not so much for the evil deeds of the wicked
people, but for the appalling silence of the good people."

MR RICHTER. There was fair bit of law in that, and there's very
little law to add to it, other than to explain a couple of concepts and the
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way that lawyers tend to approach the subject. The first thing I want
to say is that the Queen signed that Act and Britain, the spiritual home
of our common law traditions, has done an awful lot of other things,
not just to children, but in terms of changing its legal structures. It
has become one of the most regressive and one of the least liberal
democratic legal systems in the world, and so I hope all of you will vote
to sever ties with their Queen.

Be that as it may, Michael has drawn attention to an African saying
that it takes a whole village to educate a child, and these days when
our concerns turn inwardly to Australia, I think it's very interesting
also to look at the Aboriginal conception of children, because there
are Aboriginal Dreamtime doctrines which address the same issue, if
somewhat differently. They address it not so much in terms of the
responsibility of the village to educate the child, but rather in terms of
the collective responsibility of the people if a child is unhappy. There
is a Dreamtime story of the crying child who is crying near a billabong
and the people in the tribe allow it to keep crying. The rainbow serpent
gets angry and rises up but doesn't swallow the child. It swallows
the tribe. It is a very deep-seated concept of collective responsibility
for not just the education but, more importantly, for the happiness and
contentment of children. And quite apart from severing our ties from
the Crown, I think this is a great year to start learning about these
ancient traditions of our own Aboriginal peoples.

So far as the psychology of adolescence is concerned, I can't
really comment much. I've got one middle adolescent and one late
adolescent, although he's probably past the age of some definitions of
late adolescence. I found Michael's exploration of their psychology
fascinating. It still hasn't told me why some children will do what they
do. In the years that I dealt with children in children's courts, a long
time ago, the only basis on which I as a lawyer tried to understand their
motivation was almost at a of mythopoeic level. I found that whilst we
shouldn't worry too much about the moral panic about young children
of 8 and 9 and 10 doing horrible things, we should adhere to the legal
maxim which says that sad cases make bad law. We should not to be
swayed to change the structure and the perception of a system of justice
on the basis of those sorts of instances. What really troubles me more
are the problems of late adolescence, and the responsibility for that late
adolescent errant behaviour. A very substantial portion of that rests
with the legal system, and I don't mean the court system; I mean the
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legal system as in the legislature and the laws that it has enacted. One
of the most appalling causes of miscreance and criminal behaviour
that I found amongst children in middle to late adolescence and I'm
talking about 18, 19, 20 year olds - is that they've been brought up in
a system which is full of humbug, created by laws which are, shall we
say, arbitrary and which do not allow them to develop in a way which is
sensible. I refer in particular to the drug laws in this country, in other
countries, in America and so on. The approach to drug laws has been
such as to put an almost insurmountable obstacle about teaching our
adolescents concepts of true morality and concepts of true wrongdoing.
The pollution of the moral fibre of children by our drug laws as they
stand, and the practice that flows from it in terms of the prosecution and
punishment of drug crimes I find as probably being responsible for a far
greater volume, and seriousness of misconduct and socially destructive
conduct in this country than most other things.

As Michael has said, there are some children and some young adults
who are really bad and I have come across some of those as well.
But when you look at the general spectrum of the interaction between
adolescents and the law, what you find is that there are adults who
are terribly bad sitting as legislators who don't give a twopenny damn
about why it is that people misbehave, and who don't care about trying
to eliminate some of that misbehaviour. Most of our gaols, as you
know, are filled with people who have committed drug or drug related
offences. That spreads all the way from actual use of drugs, drug
dealing and so on, to the kind of homicidal frames of mind that are
sometimes drug induced, and the killings in drug related situations.
Northam Morris is a very wise professor who in 1972 wrote a book
called "The Honest Politicians Guide to Crime Control" - and I would
make it compulsory reading for every aspiring legislator in the world.
He was a professor at Melbourne University. He thereafter became
Dean of the law school in Chicago. His principal thesis was that
we could overnight wipe out 60 per cent of crime in this country by
modifying a number of victimless crimes such as prostitution and drug
laws. So, when one talks about adolescent criminal liability, I think one
needs to talk very much about our society's criminalisation of conduct
and the consequences that flow from it.

The legal position is really fairly simple so far as adolescence is
concerned; the law doesn't recognise adolescence. The concept of
adolescence is not defined anywhere in statute books, and is not referred
to anywhere in our legal systems. The only time that I've come across
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the description of youthful offenders, or young offenders as adolescents
is in the judgments of some sentencing judges. For example, the late
Justice Muirhead in the Jabaltjari case in 1977 laid down a sentencing
principle where he enunciated the principle that it is only in grave and
exceptional circumstances that an adolescent should be imprisoned.
His definition of an adolescent related to a span of years of 14 to 16.
The principle of punishment for young people is well known, and by
and large observed in the courts, both children's courts and adult courts,
but adolescence as such has no definition in our law. The concept of
incapacity to commit crime does have a definition in Victoria; below the
age of 10 a child is deemed incapable of committing a crime.

There is a presumption of law saying that the child is incapable
of committing a crime. Between the ages 10 and 14 the child is
presumed to be incapable of committing a crime, but that presumption
during that time is rebuttable by the provision of sufficient evidence of
understanding and appreciation of a true serious wrongdoing. There is
another presumption that a boy under 14 is incapable of rape, and that
probably has to change with the changing definitions in relation to what
is constituted by rape in this country. In this State rape has changed
from penile vaginal penetration to penetration of all sorts of orifices by
all sorts of objects other than penile ones. Interestingly enough, in a
1932 case the Victorian Full Court held that the presumption of a boy
under 14 is incapable of rape, didn't apply to sodomy. We haven't had a
sufficient history of case law, fortunately I suppose, to tell us whether a
boy under 14 would now be considered capable of rape if he attempted
to sodomise someone, which is still rape where there is no consent.

The legal structure has to be looked at in three contexts. The first
one is liability of adolescents in terms of the capacity to be found guilty
of an offence. Secondly, the liability of adolescents to punishment once
found guilty of an offence, or once found guilty of misconduct. Thirdly,
but in an ancillary way, is the liability of adolescents to be subjected
to certain investigative procedures. The law deals with those not on
a particularly logical basis. In relation to the concepts of criminal
liability there is no philosophical basis upon which one takes the age of
either 8, or 10 for that matter, or 12, or 13 as the age of which one has
a presumption of a capacity to commit crime. But so far as punishment
is concerned, the law is far more fluid, and the principles relating to
punishment are dealt with by the structures of our Sentencing Act as
well as the Children and Young Persons Act.
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As most of you would know we have a system of children's courts
that deal with children up to the age of 17. We have a system of adult
courts where children above that age are dealt with. We also have the
situation where children who are charged with murder, for example,
would be dealt with in the adult courts, not in the children's courts,
whatever their age. There is a definition of what is called a young
offender in the Sentencing Act. And there are special provisions for
young persons when they are subjected to interrogation, custody and
the requirement to undergo the giving of body samples or fingerprints.
Children are defined in the Children and Young Persons Act to be those
who at the time of the offence were under 17, but above 10. But it of
course does not include a person under the Children and Young Persons
Act who is over 18 at the time when the matter comes to court. So you
have a rather strange situation where at the time of the commission of
an offence the person would be considered a child, and dealt with under
the regime that is set up in the Children and Young Persons Act, and
the structure of the Sentencing Act. But because of the flux of time
between commission of offence and investigation, laying of charge and
coming to trial you have sometimes a very, very troubling situation
where someone who committed an offence when they were 15 or 16
comes to be dealt with when they are 19, and are no longer subjected to
the ways in which they would have been treated had the matter come to
trial at an earlier stage.

So far as the actual Sentencing Act is concerned, there is a concept
known as the young person or young offender, which takes into
cognisance the fact that any person who is under 21 at the time of
sentencing can be dealt with as a young person. That has certain
ramifications in terms of how they are to be dealt with, for example,
the ability to have youth detention, or to have youth training sentences
and youth parole board supervision up to the age of 21. Under
the Sentencing Act, a person who is a young offender cannot be
sentenced to an indefinite period of detention. Whereas those who
are not, in some circumstances, can be. We then go onto the other
arbitrary ages that we delineate in terms of custody and investigation,
and sampling procedures, where the Crimes Act lays down particular
provisions for children who are 14 or 15 of whom body samples are
required or of whom fingerprints are required. They are given special
protection by the requirement of consent of a guardian or a parent; the
requirement being that they are not to be interviewed unless there is
such a person present.
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So, why that age of 14 and 15? It was going to be less until a howl
was kicked up about young children being subjected to these sorts of
procedures and the age was then raised to 15 for certain purposes.
Why the lines in the sand were drawn at those ages is a mystery.
Those of you who are lawyers would be familiar with Oliver Wendell
Holmes' aphorism, that "the life of the law has not been logic, it's
been experience." Well, I can attest to that. The life of the law is not
logic, but then again, we need to be able to draw certain operational
delineations, otherwise we find ourselves in the situation of being
unable to do anything. So that from the point of view of the legal system
it's not surprising that there are certain arbitrary lines drawn. I entirely
agree with Michael that the notion of lowering the age of presumed
incapacity is an absurdity, and is an act of not only moral bankruptcy,
but is a response to moral panic that does not have real substance. The
real moral panic that I suffer is when I get clients who have kicked
someone to death when he looked at them askance, and they are 18 or
19 years old. I'm not that much concerned with the 10 year old, or the
12 year old and thank goodness in Victoria I don't need to be concerned
with anyone under 10. I'm really concerned with the 18 and 19 year
olds who in my book are adolescents, but so far as the law is concerned,
they are not adolescents, they are young people. So far as their moral
responsibility and culpability is concerned, as a lawyer, I find our
community highly responsible for much of the conduct that goes on. It
is not something that as a lawyer I can do anything about, except to say
that fundamentally you get back to some laws being particularly bad.
Most of the horrific things that happen in King Street, and sometimes in
Lygon Street, tend to happen because of the way that our society deals
with drugs and drug related issues. Here I speak as a moral philosopher
rather than as a lawyer.

Some of the most difficult cases I've dealt with have concerned
people who were, so far as I was able to make out, totally emotionally
adolescent but of course had reached an age way beyond even late
adolescence. As a lawyer I find it terribly interesting to consider
attempts to change the law in a number of respects, for example,
the notion of pre- menstrual tension being raised as an element of
defence in some criminal cases. Our law doesn't recommend pre-
menstrual tension as such as a defence, but of course it allows in certain
circumstances for pre-menstrual tension, and menstrual symptoms to
colour the way in which a person behaves. It does have relevance and
bearing on the state of mind, and on the way an ordinary person would
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judge such people. So far as adolescence is concerned, I find the notion
of the hormonal storms occurring at those phases of growth to be along
a similar continuum in terms of criminality, and in terms of criminal
responsibility and criminal judgment. But as a lawyer, I find myself
unable to lay down any hard and fast rules. The hard and fast rules
relate to the fact that the law concerns itself with whether an act was
intended, whether it was voluntary, in other words it was not done as an
automaton, performing an involuntary act, or as someone too drunk to
know, or to be able to control their actions

The lay understanding of intent has much more to do with
maliciousness and nastiness. The legal understanding of intent does
not. It simply has to do with the fact that the person is aware what they
are doing. Not because they are wicked but just because they intend
to do it, and it is that intent that is required. So far as the mens rea
that the law requires is concerned, it is not an evilness or a wrongness,
putting aside the concept of inability to distinguish right from wrong as
in the limited defence of insanity. The law is concerned with the notion
of intent. " I intend to put my hand here." If it's against the law, I've
committed a crime, whether or not I think that what I've done is right or
wrong. Psychology on the other hand doesn't lay down the precepts of
conduct. It seeks to understand and it seeks to try and reconcile people
to themselves.

So, in the end, I find most interesting the chasm between psychology
and law, but I also find that they come together in one area of the
practice of law, and that is in sentencing. It is at that level that
one comes to consider notions such as moral turpitude, wickedness,
culpability, background development and emotional maturity. That
is one area in which the law - as Justice Muirhead observed in that
particular sentencing situation - where the problems of adolescence can
actually be understood.

It is in that area that lawyers call upon psychologists, psychiatrists
and indeed, various scientists who understand the development of
the various hormonal and endocrinal systems. These experts give an
understanding to a sentencing judge so that he or she deals with a
human being in whom the confluence of forces has produced conduct
that is socially unacceptable, in a way that is positive in trying to
prevent its repetition, or rehabilitative in trying to introduce insight and
growth, rather then merely vindictive.

What all of us as both lawyers and scientists have to strive for
is to stand fast against the moral panics that are generated in this
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community. They don't reflect reality, they don't reflect anything than
sad cases making bad law, and we have to resist that at all costs. I am
more interested in the outcome of the conduct, rather than the artificial
delineations of when a child can be said to be guilty of crime, or can
be said to be incapable of a crime. It is in that area that confluence of
science and law comes together, very badly understood by most lawyers
I might tell you, very well understood by scientists, psychologists and
psychiatrists, but who don't appreciate the social control parameters
within which a judge has to operate.

QUESTION : When I lived in Geneva one of my Swiss friends told
me that if a young person vandalised or did some other community
damage the parents were held responsible. This is a European society
of a similar socio-economic development to our own, and I wonder
what you think about that in terms of prevention?

PROFESSOR CARR-GREGG . There are certain principles of
law that allow parents to be held responsible where they can be shown
to have been negligent. I always like to think about an old doctrine of
the escape of wild things - the Fletcher doctrine, that some children are
somewhat dangerous and known to be dangerous. If parents behave in
a particularly negligent way, then they can be held responsible.

QUESTION : DR. NISSELLE . I have a regular spot on John
Faine's 3LO program, and an issue that we dealt with last time was the
case of the 10 year old who had slept over at a friend's place, and had
watched a movie called "Scream", which is a particularly odious horror
movie. She apparently had a brief psychotic episode as a direct result of
being exposed to this particular flick. Many of the talkback callers were
saying, "Where is the responsibility of those parents who allow 10 year
olds to watch a movie that is clearly not rated G?" The girl's father rang
me after the program, saying, "I was listening to what the callers were
saying, and I think I'm going to sue." I said, "Well, I'm not a lawyer
but I really don't think that that's a very appropriate thing to do . I think
there might be better ways of handling it." Increasingly a lot of people
are seeking to resolve these sorts of issues by hurling solicitors at one
another. I'm just not sure that that's really going to solve anything.

QUESTION : I wonder if you'd like to comment in general about
the culpability of teenagers who as a result of the disconnection with
their four worlds of youth have gone through a phase of being quite
depressed. In that stage of depression it is not a question of they know
it is wrong or they do not know it's wrong; it is that they just don't care.
And they just don't care because everything is so awful for them that
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the whole question of consequence, the whole question of culpability
is quite irrelevant.

MR RICHTER. It is generally described by the medicos not as
depression but as borderline personality disorder. This means that it
is not a medical problem and they can't treat it. But depression is
treatable, and if you talk about depression, the courts are quite sensitive
to the notion of the moral culpability being reduced. I suppose as
lawyers practising in the criminal jurisdiction there would be very little
that we could do if the courts were not sensitive to it. I find that the
attribution of moral culpability at the sentencing level is particularly
acute, and it's the thing that judges find most agonising. The judges
I have spoken to always find the sentencing process the most difficult
process of all. I remember Justice Hayne and Justice Calloway when
they were appointed to the Court of Appeal, saying that those problems
gave them the greatest trouble. These are great constitutional lawyers,
commercial lawyers, dealing with the great power problems of the
nation. Justice Hayne is now in the High Court. It requires enormous
sensitivity and it requires a total disregard for what the Herald Sun says
in order to come to any reasonable solution.

QUESTION : I feel very strongly about the fact that depression is
probably the single biggest psychological problem for young people.
It is perennially misdiagnosed; it's often not picked up until very, very
late in the piece. I think it is a very misunderstood clinical problem;
it's misunderstood by my colleagues, your colleagues and by the
community. It's often seen - particularly in rural Australia - more as a
moral failing, some kind of character flaw, a weakness, rather than the
clinical condition it is.

PROFESSOR CARR-GREGG. Many young people do act out
their depression, and I think that should be taken into account. We
really do have a role at the sentencing stage. Since I moved into private
practice I have had a few lawyers ring me up asking me to assess kids
and form an opinion which would help the magistrate in making a
sentence, and I was very pleased to be able to do that.

MR RICHTER. We are at considerable danger at the sentencing
process of undergoing what I might describe as depression fatigue,
because the term is thrown around far too frequently and far too loosely
in the courts. To the extent that some judges - when they hear some
psychologists or psychiatrists deliver a report about someone suffering
depression - will say things like, "Well, I had an unhappy childhood
too."
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It is the responsibility of medico-legal experts working together to
clearly delineate the point at which pure unhappiness or misery gets
translated into an illness with an aetiology which is treatable and which
is responsible for certain kinds of conduct. I'll never forget doing a plea
in front of Justice Mclnnerney, who is now dead - but he was a very,
very wise old man. I called a psychiatrist to give evidence - the first
thing he said to him, after the man was sworn in was, "Now, are you a
swearing doctor or a healing doctor?" We have to be very careful to be
healers first and swearers as a consequence of what we see as the need
for healing.




