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IF Alcoholism is a disease then the answer to the question posed
in the title to this paper is a simple "No ." Disease, its diagnosis

and cure is the province of medicine . Where the disease is highly
dangerous and communicable in the ordinary sense it may be
legitimate for the civil authorities to step in so as to confine its
spread. Some diseases may be so inherently likely to spread and
be so disastrous in their results as to justify Parliament in re-
quiring that they be notified and that the sufferers themselves
accept treatment. This type of legislation belongs to that area
of social control which restricts the movement of savage dogs and
wild beasts . The risk of serious harm to a very large section of
the community is obvious and inevitable unless drastic steps
involving breach of professional confidence and curtailment of
personal liberty are taken. Both sections of this Society approach
such measures with the utmost caution. Alcoholism if it be a dis-
ease at all is not, so far as I am aware, communicable . Except
in so far as the alcoholic is unable to make his proper contribution
to the work force his impact on the community by merely being in
its midst is, without the intervention of another factor, neg-
ligible by comparison with the common cold. He is an awful nui-
sance to his immediate family and the "skid-row" type is very
unsightly but to put Champagne Charlie in the same class as
Typhoid Mary is going somewhat too far.

If however by Alcoholism we simply mean frequent uncon-
trolled and excessive drinking then different considerations
apply. Obviously no one in a state of noticeable intoxication
should be permitted, whilst in that state, to drive a motor car and
this is so whether he is a hopeless alcoholic or whether it is the
one and only time in his life that he has ever had or is ever likely
to have a drink . Conversely one who was a skid-row derelict and
has, perhaps through the miracle of Alcoholics Anonymous, re-
stored himself to sanity should not be debarred from driving
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even though he freely concedes that he still has no power to
drink controllably (and is still to that extent an alcoholic) once
he has shown that he now does not drink at all . This approach
concentrates on the fact of intoxication—not on the state of
mind which may—in a given case—lead a person to become in-
toxicated. Bitter experience with the McNaughton Rules has
made lawyers at any rate very wary of fiddling about with states
of mind. The question of whether the Law has anything to do
with Alcoholism in this second sense requires more careful
examination.

The concept of "Law" seems to embody two somewhat simpler
concepts—Order and Compulsion—the function of Compulsion
being the achievement of Order. A definition of Law backed by
some authority is that it is the body of rules of civil conduct en-
forced by the State. The emphasis here is on "conduct" as op-
posed to "beliefs" and upon "civil" conduct—that is the kind of
conduct which affects the general body of citizens as opposed
to purely private conduct. Enforcement by the State distinguishes
rules of Law from, say, rules of etiquette and is an essential part
of our definition but it will be appreciated that not all forms
of civil conduct are enforced by the State and it is desirable to
see whether there is any general guide to that area where Law
as I have defined it may properly operate—whether there is any
reasonably satisfactory line to be drawn beyond which State
regulation or control ought not to go.

No doubt most of you will agree that such a line is not
merely desirable but necessary . We have no love for the totali-
tarian State whether of the Right wing or of the Left . I am so
bold as to claim that this attitude results from the theory or
philosophy of Law developed in England and inherited by us.
Let me shortly state the basis of this claim. After the Norman
Conquest William promised to Englishmen their "Law", i .e . a
definition and confirmation of their rights duties and privileges
and the means to enforce them . Whether he meant it or not is
beside the point . The important matter is that a public, authori-
tative statement recognising the existence of the rights of an
individual even against the State had been made and the future
course of politics had been charted . The Common Law of Eng-
land was the first system to develop and this broadly—as its name
implies—was a statement and application of the general rules
of civil conduct recognized more or less throughout the realm.
It was to be found in the decisions of the Judges (very con-
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siderable individualists themselves) who relied on a random
group of citizens to inform them of the relevant custom. These
citizens were aware of William's promise and very anxious to
make it stick. This gave to the Common Law its most important
characteristic—that it looked upon Society as a collection of
individual units, each guaranteed a definite if limited sphere of
action and entitled to complain if anyone intruded upon it, rather
than as a single unity in which individual interests must be sub-
ordinate to the common good. This attitude of the Law is summed
up in many ways . It is implicit in the requirement for the Rule of
Law rather than the Rule of Tyrannical Whim . It gives the first
priority in the Courts to matters touching the liberty of the sub-
ject. It requires that the subject shall not suffer in his liberty un-
less he has been guilty of a crime—an act deserving of punish-
ment—and he is not to be judged guilty of a crime unless both
sides have been heard in open Court and his guilt proved beyond
reasonable doubt . Whether or not a man has been deprived of his
liberty is a comparatively easy thing to establish and it seems to
me a convenient place to draw our line . I suggest it may be drawn
in these terms—let no man be deprived of his liberty unless he has
been adjudged guilty of a deliberate act involving some degree
of moral turpitude and constituting an obvious danger to the
community in general . I am sure this theory will seem very old
fashioned to some of you. Many people are inclined to say that in
this enlightened age there is no need to fear any real abuse of
power by the State along these lines anyway. Let me remind you
that each age regarded itself as enlightened and its successor
thought of it as primitive . Let me remind you that our present
feeling of personal immunity exists precisely because this prin-
ciple is taken for granted as if it were a Constitutional guarantee
(which it is not) and let me say that things which are taken for
granted—even very important things—have a regrettable habit of
getting lost . It is for this reason that the man who takes his wife
for granted is often heading for trouble.

I submit that what I have said is at least a tenable view of
the philosophy and function of the Law in our community and
that may give us some assistance in determining whether it is
appropriate to the field of alcoholism however defined . Some
further guidance may be obtained from an examination of the
use to which it has been put already in this sphere. To do that
we must look at the activities of its two broad categories—the
Judiciary law, i .e ., that declared by the Judges and Courts, of
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which the Common Law is the most prominent in this context
and the Statute law, i .e ., the rules laid down by Parliament . Not
all Acts of Parliament are laws in any sense relevant to this dis-
cussion, e.g ., Appropriation Acts ancillary to the Budget or Social
Welfare legislation relative to pensions, hospitals, etc ., fall quite
outside the scope of Law proper. I shall start with a brief survey
of the Common Law approach since this is the area for which
the lawyers are responsible . I shall deal later with the Statute
law for which Parliament is responsible . You may think they are
both in a mess but on behalf of my profession I crave your
attention so that we suffer only for our own sins.

The Judges of England were something of a mixture and not
all of them were noted for temperance, let alone total abstinence,
and to their direct minds there was no such thing as alcoholism.
Either a man was drunk or he was sober and he was dealt with
on that basis. They took no account of the number of occa-
sions on which he got drunk, nor did they have any difficulty in
deciding whether he was drunk and no difficulty in putting
the blame for drunkenness fairly and squarely on the drunken
person. Drunkenness was not a crime at Common Law—it was
merely a fact—and not even necessarily a regrettable one . Its only
interest lay in whether it was relevant to the issue before the
Court . On the criminal side, drunkenness was relevant if the
crime itself was one which required a specific intent and at the
time that the accused did the particular act, he was so drunk as to
be incapable of forming that specific intent . In such circum-
stances it would be a good defence : Broadhurst v. The Queen;'
R. v. Keogh . 2

In the civil sphere, drunkenness at the time of the making
of any given agreement or contract might mean that the drunken
person was incapable of actually agreeing, that is thinking about
and understanding the nature of the agreement and of course
if he was incapable of using his intelligence so as to actually agree
with the other party, then there was no contract because by de-
finition a contract means that two people have agreed about a
certain matter . It will be seen from these two examples that the
Common Law dealt only with drunkenness and required drunken-
ness, if it was to have any effect, to have that effect within the
ordinary rules of the law itself . The act of killing a man is only
murder broadly speaking if there is a culpable intention to kill

1 1964 A .C. 441.
2 1964 V .R . 400.
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that person or at least do him greivous bodily harm . If for any
reason the Crown fails to prove that in the act of killing there
was such an intent, then it is manslaughter at worst.

The approach of the Common Law is then clear enough. Its
task is to declare the law, apply it to the facts and produce the
answer. If the intent or capacity of one party or another is in issue
his condition of sobriety at the time may be relevant. If it is
relevant it will be considered along with the other evidence. His
usual state of sobriety or his propensity for intoxication can
never be relevant so the Common Law declined to consider it.

The attitude of the Statutory Law is very different . This is
the source of the proposition that to be drunk is in some circum-
stances a crime . Note that it too concentrates on the immediate
state of intoxication—the symptom not the disease . It is true that
only comparatively recently has the theory been advanced with
any great force that the person who is habitually drunk is sick
(both before and after his bouts) and therefore is in need of
medical treatment. Thus the efforts of Parliament got off to a bad
start because of this misapprehension. Parliament saw the spec-
tacle of drunken people lying about the streets and gutters and
parks of our fair cities and felt that firstly they should be tidied
up and swept away out of sight like any other form of garbage
and secondly they should be prevented as far as possible from re-
peating this behaviour. With a pathetic faith in the efficacy of
gaol as a deterrent to everyone whether sick, ignorant or un-
caring, it was decided that anyone who was found drunk in a
public place or was drunk and disorderly should initially be fined
and in default of the payment of the fine be committed to prison;
an attitude which reached its fullest flower in the Summary
Offences Act 1966, which by Section 15 provided that any person
who accumulated four convictions for drunkenness of this type in
a period of twelve months would have to go to gaol with a maxi-
mum term of twelve months . Most if not all of those who come
within this category of unfortunates have got little or no money
and what little they have is spent on drink, so looked at coldly
the possibility of their being able to pay a fine after they have
been arrested for drunkenness and presumably have spent every-
thing they had, is nothing more than an elaborate charade . In
practice these unfortunates are gaoled because they have either
a psychiatric disturbance or a non-vicious lack of self control.
This is not a pretty picture. There was no pretence that they
would be treated in any way and the efficacy or otherwise of avail-
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able treatment was never even considered. The best that could
happen to them would be that they were dried out in prison and
sent back to the circumstances and environment which either pro-
duced or aggravated the effects of their disability so that in a
matter of weeks, if not days, they would be back in Court and
in prison again.

The 1966 Act led to some surprising results. The habitues
of the drunks court who were used to anything up to seven days
for their weekly or bi-weekly appearances were of course horri-
fied when they received sentences of up to six months . They pro-
tested that they had never been consulted about this legislation
and were blithely unaware of its existence . Apparently they had
no union otherwise there may have been a stop drink meeting at
which appropriate action could be called for. One of them, who
recently got six months, appealed and came before the Judge who
after hearing the circumstances immediately allowed the appeal
and substituted a sentence of seven days . It is said that he then
addressed the appellant substantially in these terms : "I believe
that is the maximum possible sentence for an offence of this type
and the next time you come before the Magistrate, which I con-
fidently expect will be in about a week's time, you tell him what
I said and if he gives you any more than that you appeal to
me." Apparently His Honour did not want this appellant to
make the fatal error of appealing to one of his less warm hearted
brethren.

This type of legislation I submit is not merely wrong, it is
ineffective as well . It is legitimate to enquire why it is wrong,
whether it is ineffective. I submit that it is wrong because it has
failed to appreciate the problem and has used totally inappro-
priate means to cope with it . The problem is not merely drunken-
ness but the unattractive spectacle of drunk persons in public
and further the genuine humanitarian requirement of ensuring
so far as is possible the safety of the intoxicated person . Ob-
viously a man dead drunk in a park on a wet cold night stands
some chance of severe illness if not death, as a result of the ex-
posure. Common Charity demands that there be some means of
taking that man to a place of safety where he can sleep it off,
but of course to lay hands on him even for such a purpose as
this is technically an assault and if he were to wake up and wish
to get out, even though obviously in a drunken stupor still, and he
were kept there until sober, he may well have a good action for
false imprisonment . There is an obvious necessity for some legis-

R
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lative provision empowering the Police or other appropriate
authorities to take satisfactory precautions on behalf of that
intoxicated person and to look after him without fear of an
action for damages, but this can be done without making the
man's condition a crime and requiring the full panoply of the
law to be put forth so that he is dealt with by a Court, con-
victed of an offence and punished for it, when, looked at
properly, he has committed no crime in any real sense. This
type of legislation should not, it seems to me, be created within
the framework of law properly so called but should belong more
to general social legislation. Once the law as defined is invoked
then you are shackled with its inherent requirements, namely
there must be a crime with which it can deal and the person
must be convicted of that crime after a proper trial and the only
thing that the law can then do with him is to punish him, be-
cause the law properly understood has no other means of dealing
with the matter. If the person is sick or is getting drunk because
he has lost control of himself, punishment is hardly appropriate.
Punishment in this area is equivalent to beating lunatics to
drive out the evil spirits. Both our professions have grown out of
that but the same cannot be said with equal force of our law
makers of their 1966 thinking is any guide . If anyone doubts
that this legislation is ineffective let them go to the City Court at
9.30 any Monday morning and watch the parade of those charged
with being drunk and disorderly and let them look at the list
of prior convictions of each one for the same offence . These prior
convictions cover many pages in 95 per cent of the cases . Perhaps
this may indicate that the machinery of the law is simply in-
appropriate for dealing with this kind of situation and it should
never be invoked. This is alcoholism whichever description we
adopt and the law is simply not the right weapon. It carries out a
necessary function in a reasonably efficient and effective way in
the area for which it was designed, but here it is about as useful
and constructive as a bull in a china shop.

An example of the situation brought about by this kind of
legislation both for laymen and lawyers is to be found in the case
of R . v . Presdee . 3 The appellant had been convicted of the offence
of being drunk while in charge of a motor car and the jury
brought back a verdict "guilty of being incapable of driving a
motor car brought about by alcohol but he was not drunk—not
drunk to the extent we should call a drunken man" (sic) . They

3 (1927) 20 Cr . App. R. 95.
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had previously come into Court and said some of them thought he
was drunk and some that he was not drunk . The Chairman said:
"Do not be frightened by the word drunk. I suggest you should
ask yourselves was he unfit to drive a motor car and was that
brought about by alcohol. A man is not necessarily drunk at all
because he is unfit through alcohol to drive the motor car. Here
the offence is drunkenness—the motor car so to say is a mere
aggravation ." So far it would appear that both the jury and the
Chairman were rather more interested in the man's fitness to drive
a car, than they were as to whether he had passed into that realm
of intoxication which may be termed "drunk" . However in giv-
ing the Judgment of the Court of Criminal Appeal the Lord
Chief Justice Lord Hewart sternly called the meeting to order
and pointed out that the Legislature had made it perfectly clear
that the man's fitness or otherwise to drive a motor vehicle was
not the point at issue at all . He said: "No ingenuity or argument
can get rid of the plain words 'he was not drunk' . That is—not
guilty" . The appeal was allowed and the conviction quashed,
thus demonstrating to all the world that Parliament must be
taken as meaning what it says, whether it says what it means or
not .

Parallel with this kind of legislation, there were other statu-
tory provisions (I decline to call them "laws") of a more general
social nature . The earliest comprehensive reference to Alcoholics
that I have been able to discover amongst the Victorian statu-
tory provisions is in the Inebriates Act of 1872, which expanded a
one section provision in the then Lunacy Act . This provided for
treatment centres (charmingly known as "Retreats") for Alco-
holics . By section 6 of that Act it was provided: "if . . . it appear
that by reason of his abuse of intoxicating drinks the person
concerned is unable to control himself and incapable of manag-
ing his affairs or is dangerous to himself or others or is suffering
under or recovering from delirium tremens or chronic alcoholism
or is in imminent danger of death from the continuous use of
such drinks and if two medical practitioners certify by Statutory
Declaration in writing that such person requires curative treat-
ment in a Retreat the judge (of the County Court in this case)
may make an Order . . . ." Such an Order authorized the person's
arrest detention and treatment for up to twelve months. Such
provisions, substantially unchanged, remained on the statute
books until 1968 . There were various modifications that did not
affect the broad principle and they are now to be found in the
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Alcoholics and Drug-dependent Persons Act of 1968 . This Act
then is not terribly revolutionary since its counterparts have been
with us for nearly one hundred years . It may or may not be sig-
nificant that the reference to "chronic alcoholism" which we find
in the very first enactment of this kind is not to be found in the
latest Act, although it has been the rallying call of those who are
presently fastening public interest on this problem. It slipped
out between 1890 and 1915 and so far as I can tell the year of
its demise was 1904. It is sad to think that with all this machinery
available for nearly one hundred years to cope with a problem
recognized so long ago, nothing of any consequence was done
about it, nor was any genuine attempt made to make these pro-
visions work . (They lapsed of course very largely because there
was no Retreat or other suitable place provided to which these
people could be sent) . The dreary business of having them
charged with and convicted of, a criminal offence so that they
could go into a gaol flourished . The constructive method required
patience, time, thought and money. The other was quick, cheap
and spectacular . Would it be cynical to say there could be little
doubt as to the choice?

In 1885 the legislature copying a New Zealand Act of 1881 in-
serted a provision into the Licensing Act which lasted until the
Liquor Control Act was passed in July of last year . Forgive me if
I quote the section in full because there is a quaintly archaic
air about the language which fits so perfectly the technique of
those whose function it is to regulate the community's use of alco-
holic beverages. Section 216, sub-section (1)

"When it is made to appear in open court or at the dis-
cretion of the justices constituting such court in chambers
that any person by excessive drinking of liquor
(a) mis-spends wastes or lessens his or her estate;
(b) greatly injures his or her health ; or
(c) endangers or interrupts the peace and happiness of his or

her family
the justices having jurisdiction in the city or town or any
municipal district in which such person resides in petty ses-
sions assembled shall in writing under the hands of any two
such justices prohibit all licensed persons from selling or
supplying to him or her any liquor for the space of twelve
months."
I suppose on the face of it this seems to be a reasonable enough
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kind of thing although how it could ever work in practice even
in the days of bicycles let alone motor cars, one cannot readily
see, but then the practicality or otherwise of the solution was
much less important than the patency of the attempt to provide
one . Just what it can lead to where there is even one officious
busybody in the community is illustrated by the case of Krummel
v. Kidd . 4 It would appear that Mr . Krummel worshipped de-
voutly and often at the shrine of Bacchus and did nothing to
hide the fact, as a result of which Mr. Kidd who had no associa-
tion with Mr . Krummel felt called upon to act . He did so under
the equivalent of this section and I summarize the facts from the
report of the case. "The Complainant (Mr . Kidd) gave evidence
that he was the manager of the Warragul Gas Works and an
officer of a Rechabite Lodge the principles of which required
him to take an interest in persons subject to intoxicating drink.
He had known the Defendant for three years : he had often seen
him under the influence of drink". An Order under the Section
was made against Mr. Krummel and he appealed to the Supreme
Court by means of a process known as an Order to Review . This
process is available to any person aggrieved by an Order made in
an inferior court. When the matter came on for argument Mr.
Cussen whose task it was to uphold the Order in the Court be-
low took a preliminary objection to the competency of the pro-
ceedings . He argued that Mr. Krummel was not a person ag-
grieved by the Order but was more in the situation of one for
whose benefit the Order was made—the only persons who could
be "aggrieved" by the Order were the local publicans . The presid-
ing Judge indicated that he did not wish to hear him further on
that point.

It appeared from the Judgment that no medical evidence of
any kind was called but the Judge felt that any layman was quite
competent to depose as to the facts necessary to sustain an order
and in fact Mr. Krummel lost his appeal. Whether his ingenuity
was great enough to circumvent the state of affairs which his
lawyer's ingenuity had failed to surmount we do not know, but
those of us who have had anything to do with good drinkers let
alone alcoholics, would have a shrewd suspicion as to the answer.
I am unable to say whether this section and its counterparts
were much availed of before the Second World War but I
would very much doubt whether they have ever been used since
that time. This case probably has no tremendous legal signific-

4 1905 V.L .R . 193 .
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ance, but it is symptomatic of the care that ought to be taken
in framing this kind of legislation, lest a few enthusiastic Kidds
avail themselves of it to the great inconvenience and annoyance
of citizens generally. You see a bachelor with no dependants
who spends more than he ought to on alcoholic liquor on one
view wastes and on any view lessens his estate and that is
the only thing needed if there is a sympathetic magistrate (and
believe me I can think of a couple) . Any enthusiastic reformer
can hale that person before such a Magistrate and subject him to
these rather alarming consequences and this would be so even
if he never drank outside his own home.

It may be said that this is not likely to happen very often
and in fact on my own admission it has not happened for many
years and therefore one should not be troubled too much about
the existence of provisions which could cause trouble if they are
abused, because their only use will be legitimate and they have a
beneficent aim. I suppose this is another way of saying that the
end justifies the means. Put that way it raises hands in horror.
Put in the first manner it suggests that the party complaining
is really rather small minded and would be better to get out of
the way and let people who have serious business to do transact
it. By all means subscribe to the first school of thought if you
wish . That is a privilege guaranteed to you by that theory of law
which places the liberty of the individual to act and express his
views above the right of the State to interfere with him. For my
part I prefer to eliminate the means which make abuse possible
rather than rely on those who have power exercising it only in an
entirely responsible way.

To summarize what I have said so far—the Common Law
made no attempt to deal with alcoholism or alcoholics and did
not consider them any of its business. This at least preserved its
integrity. The Statute Law did attempt to deal with the ques-
tion but, because the Law is manifestly unequipped for action
in this sphere the results of its intervention were inept, unhappy
and ineffective. The Law had crossed that line in the area of
State enforcement of rules of civil conduct beyond which I
have suggested it ought not to go and the results were as we
have seen. The error was twofold—the legislators failed to ac-
curately identify the problem with which they had to deal and
fastened on the symptom rather than the disease ; secondly they
adopted the idea that one can change a coure of conduct by
making a law against it and punishing people who break that
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Law. This does not work even where the people concerned have
full control over themselves unless the subject matter of the law
is regarded by the overwhelming bulk of the community as matter
fit to be prohibited. What chance has it got when the people
against whom it is directed have, almost by definition, lost the
power of self control?

Let me now turn to consider the latest statutory interven-
tion—The Alcoholics and Drug-dependent Persons Act 1968 (No.
7772) . The scheme of this Act is to set up assessment and treat-
ment centres for alcoholics, to provide for licensing of private
centres and for the appointment of appropriately qualified per-
sons to be in charge of these centres and to inspect them . It pro-
vides the means of admission to these centres and for the com-
pulsory detention of inmates therein and for the arrest and
return of escapees and generally regulates the conduct of persons
acting under the Statute . As I have pointed out earlier there is
nothing very novel about its provisions and we can only hope that
the prevailing enthusiasm has sufficient strength to ensure that
proper treatment centres are set up . What troubles me about this
Act is that it still recognizes involuntary long term imprisonment
for alcoholics as a legitimate course of action in all cases.

The provision of treatment centres and the ancillary rules for
their conduct and inspection are of course admirable . It is when
one looks at the way patients get into these institutions that the
doubts begin to arise . The first is the voluntary admission . The
patient wants treatment, asks for it and, if accepted is obliged
to remain in the centre for three months . This service is really
necessary and it is probably not unreasonable to say to any per-
son wishing to avail himself of it—you must undertake to stay
here for a sufficient length of time to give us a chance otherwise
a good deal of time and public money will be wasted. I am how-
ever much less enthusiastic about the other two methods.

The second means is termed a Private Admission and is gov-
erned by Sections 11 and 12 of the Act . This provides that the
spouse or parent of the alcoholic, his partner, his brother, sister
or child of full age, a member of the police force or a welfare
officer may lay a complaint against him supported by evidence
and at least one medical certificate whereupon he can be put in
an assessment centre for seven days and kept there for a further
seven days if the medical officer in charge so directs . If he doesn't
obey the order he can be arrested and put there by force. If two
medical practitioners certify that he is an alcoholic and the medi-
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cal officer in charge is of the same opinion and considers him
suitable for treatment he may then be sent off to a treatment
centre and kept there whether he likes it or not for an indefinite
period. He cannot even ask to be released for six months and
may then have another hearing of his case before a Special
Magistrate . The Magistrate at such a hearing or an Inspector at
any time and the medical officer in charge in most cases may
order the person's release but the criteria upon which they are to
act are nowhere set out or stated.

Put baldly, this means that any person who comes within the
somewhat elastic definition of an alcoholic may, on that ground
alone, be imprisoned for a more or less indefinite period . If a
prima facie case is made against him he may be imprisoned for
anything up to fourteen days whilst that prima facie case is in-
vestigated and he cannot obtain bail in any circumstances. The
law does not do that even to people charged with murder. I make
no apology for the use of the term "imprisoned" . A prison is
merely a place where a person is kept in custody against his
will . Some prisons are more pleasant than others but are none
the less prisons for that . The availability of medical or psychia-
tric treatment is no distinguishing mark—these are presently avail-
able in any decent gaol . The essence of a prison is that the in-
mates are compulsorily deprived of their liberty and, if they es-
cape, may be brought back by force . These are characteristics of
these institutions and it seems to me quite important that we
should look the facts in the face and realize precisely what we are
doing before we approve of any given course of action . References
to humanitarian considerations cloud the issue, which seems to
me to be—Has society the right to imprison a man simply and
solely because he has lost the power to control his drinking?

The third way in which a person may enter one of these in-
stitutions is as a result of his being convicted of an offence of
which drunkenness is a necessary part or to which drunkenness
contributed. Dependent on the circumstances the Court may
sentence him to imprisonment for the offence and then release
him upon his undertaking to undergo treatment for not less than
six months nor more than two years or may order him to be
committed to an institution for not less than six months nor
more than three years either in substitution for or in addition to
a term of imprisonment. Once again the alcoholic is imprisoned
because of his disability . There is more colour of justification
for these provisions than there is for the Private Admission ; at
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least these do not operate until the alcoholic has committed a
crime and has attracted the attention of the general law but it is
still I submit only colour of justification . If he has committed a
crime then let him be given an appropriate sentence for that
crime. If his alcoholism is urged in mitigation of sentence he
may fairly be told that if there is any substance in this the remedy
lies in his own hands—let him seek treatment, either in an institu-
tion or as an outpatient as he may be advised by his medical ad-
visers. All our Courts have power quite apart from this Act to
release offenders on a bond or on probation upon any reasonable
conditions. This power is frequently used in sex cases and a usual
condition is that the prisoner agree to receive treatment from and
abide the lawful directions of a nominated medical practitioner.

This procedure is much closer to a voluntary committal than
the one visualized by Section 13 of this Act and of course is
quite different from the compulsory committal under Section 14.
It seems to me a much more satisfactory arrangement than either
of them for a number of reasons . Firstly it does away with the
proposal to imprison a man because of a disability which by
definition he cannot control. That notion, as you have probably
gathered by now, appals me. Next it slants the emphasis away
from compulsory medication and towards voluntary acceptance of
treatment . My medical friends are much better equipped than I
to discuss this point but as I understand it there is no great
prospect of success in the compulsory treatment of alcoholism . It
would indeed be surprising if there were since the treatment is, I
believe, largely in the psychiatric field where the full co-operation
of the patient is most desirable . Probably something can be done
by a skilful practitioner to obtain this even if the patient is in-
itially most unwilling but at the least it is a bad start which
should be avoided if possible. Finally it removes even the possi-
bility of abuse and, for the reasons I have given earlier, I be-
lieve this to be an end in itself.

It has been said of this legislation that it is merely an at-
tempt to remove legal obstacles in order to approach humane
objectives . Considering that one of the 'obstacles' it is removing
is man's immunity from imprisonment unless and until he is
convicted of a crime this seems to be an oversimplification . The
humane objectives are not set out in the legislation but they may
be taken to include the saving of the alcoholic from himself and
the saving of those upon whom his conduct has an immediate
impact from the effects of that conduct . If he doesn't want to be
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saved, if he merely wishes to be left alone to go to hell in his
own way isn't that his privilege? Isn't there a point at which the
humanitarian degenerates into an interfering do-gooder? If his
powers of persuasion are ineffective have we the right to re-
inforce them with powers of coercion? Or is there a point at
which intrusion upon personal privacy even in the name of
humanity must stop? Each of us must answer these questions for
himself and decide in the light of the answers whether or not
these measures are permissible merely to save the alcoholic from
himself.

Are they justifiable to protect those upon whom his conduct
has an immediate impact? Let us look at who these people are
and whether or not there are any other means of achieving the
goal . There is first of all the public at large . When the alcoholic's
conduct affects the public generally in a serious way he will of
course come into collision with the general law . All the probabili-
ties are that he will commit some offence either against property
by stealing or in connection with the use of a motor car. Already
if he is convicted of driving whilst intoxicated his licence is can-
celled and he cannot get it back except by applying, on notice, to
the Court which is empowered to hear evidence either from the
applicant or the Chief Commissioner and is required to take
into account amongst other things the conduct of the applicant
with respect to intoxicating liquor during the period of dis-
qualification and to his physical and mental condition at the
time of the application. This requirement is in fact a dead letter.
The Chief Commissioner of Police rarely brings any evidence
before the Court (which may be understandable to some extent)
but more importantly the Court never requires the applicant to
produce any evidence, apart from his own appearance and say-so,
of his mental condition . This provision is clearly wide enough to
require a medical clearance in respect of alcoholism in all cases
where a licence has been cancelled because of the drinking habits
of the offender . A similar clearance could be demanded in cases
of habitual drunkenness as a condition precedent to the grant or
renewal of a licence. Such a scheme would go a long way to pre-
vent alcoholics being licensed and the penalty for driving whilst
disqualified is now severe enough to provide maximum dis-
couragement. The same may be said of theft and other crimes.
Of course this will not prevent all the effects of alcoholics on the
community at large but then is anyone optimistic enough to think
that all alcoholics will be classified as suitable for treatment let
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alone cured? It is a question of balance . At the moment the
existing criminal law, satisfactorily administered, seems to get
very close to the maximum amount of community protection
consistent with reasonable liberty of the subject . If anyone
complains that the administration of the law is unsatisfactory I
can only say that it is no answer to demand yet another law of an
even more repressive kind which may be just as badly ad-
ministered.

A smaller group of the public with some claim to special at-
tention are those close to the alcoholic—his family and business
associates . His employer may discharge him and protect himself
in this way. His partner in business may dissolve the partnership.
It seems to me rather doubtful whether any partnership would
long survive the unilateral commitment of one partner by another
to an institution, so the break might just as well come sooner as
later . The spouse, parent or child of the adult alcoholic present
a very difficult problem. The relationship is so close and the emo-
tional involvement so great that very special considerations must
apply. Divorce may be an answer in some cases but by no means
in all and this is a very difficult ground to sustain anyway . Many
victims very naturally shrink from taking legal action against
their child, spouse or parent and, unless this is done the law,
whether civil or criminal, is powerless to aid them. With consider-
able reluctance I think I must agree that this small group should
have the right to require that the alcoholic make the sacrifice of
personal liberty which his duty to his family demands and if he
does not do so willingly he should be compelled to do so by pro-
cess of law.

In this paper I have tried, not so much as to answer the ques-
tion posed, as to indicate some at least of the considerations upon
which the answer is to be based. It is necessary to understand
what the law is and how it functions and to realize that there is a
philosophy behind it. It is not merely a haphazard collection of
ad hoc resolutions aimed at narrowly circumscribed objectives but
a considered scheme for the protection of society by the recog-
nition and enforcement of the rights and duties of the individual
member of society . When its machinery is used for the invasion
and destruction of these rights the original moral justification
for such action is lacking and it is not easy to see how else one
justifies it. I would incline to the view that the Law, whether
Judicial or Statutory should not enter upon any field where
it operates in the fact of its own avowed principles . I take the
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view that alcoholism is such a field and that, except in so far as
a person who is an alcoholic may fall to be dealt with in the
course of legitimate legal proceedings, the Law should stay well
clear .

Discussion
DR . A . BARTHOLOMEW : Accepting that Pentridge Gaol has

about 16,000 admissions per annum, about 4,000 of these are
drunk and disorderly . So one of the problems that Pentridge has
is 25 per cent for drunk and disorderliness, and that, of course, is
an understatement of the true position, because in the work we
have done to find this figure of 4,000, we have in fact not taken
into account offensive behaviour, obscene words and things of
this nature, which probably come into the same general heading.
These 4,000 admissions to Pentridge for drunk and disorderliness
would seem to be accounted for by 850 men, which, by a piece
of simple arithmetic, is 4 . 7 admissions per annum per man just
for drunk and disorderliness . You can go slightly further with
this . In the work we did, we had six men in the year of our
research who were in for more than 30 times per annum, and
in fact you can calculate that these six men accounted
for 300 admissions in that one year, which is 2% of the total
admissions for Pentridge, so that by anybody's standards this is
a pretty solid problem . When I first started thinking about this,
I thought that the Alcoholics and Drug-dependent Persons Act
1968 would solve most of our problems . Then we looked at the
problem a little more closely, and the first thing that one came up
against was that about 50 per cent of our 850 men had social,
physical and/or mental disabilities . In other words, if they went
anywhere at all under this Act of 1968, they would go to one of
the treatment centres for the infirm, which I take to be some
form of Butlin's Holiday Camp, suitably situated, where I would
suggest it would be suitable to give them as much beer as they
reasonably require, because if you think about it seriously it is
infinitely cheaper than largactil or librium, 2 tablets t .d.s ., and
psychologically it would be infinitely more preferable . And hav-
ing said this, there is another problem and that is that the drunk
and disorderly, who come within the ambit of this new Act,
you might think were alcoholic. I doubt this very much, in that
the drunk and disorderly, our 850 lost souls are not for the most
part alcoholics. I think, for the most part, they are social misfits,
social outcasts and this sort of thing, but I am very dubious



ALCOHOLISM

 

259

whether I am prepared to go to Court, under the provisions of
this Act, and say, "This man is an alcoholic" . One of the prom-
lems is that they drink, unfortunately, less than any of us . They
do not have an opportunity for this. You have only got to think
of my six men who are in for fifty years, all they can possibly get
in is two or three beers in Brown's before they are back in the
Coburg Police Station, and back in Pentridge with us . Sir Philip
Phillips writes, "Two or three beers per day is not unreasonable",
and these chaps do not even get this . They are social misfits,
social outcasts, mental defectives of one sort or another . I am
using "mental defectives" not in its medical sense, but in a very
general sense. I am just wondering what this Act has to offer
these people who are likely to be brought before the Court, and
possibly charged with drunk and disorderliness . Somebody is
going to look at them pretty quickly and decide whether they
make the grade or not. For most of them, I think they do not.

A matter that interests me considerably, is that the definition
of an alcoholic in the Act is as follows : "An Alcoholic means a
person who habitually uses intoxicating liquor to such an extent
that he has lost the power of self-control with respect to the use of
intoxicating liquor or to such an extent as to endanger the health,
safety or welfare of himself or other persons". This, you might
say, is somewhat wide, and I think Mr. Coleman has given us a
fair example of how wide this, indeed, can be . I would just like
to suggest to you that an interesting aspect of this is the definition
in terms of the drug dependent person, where the drug depen-
dent person is "a person who habitually uses drugs of addiction
to such an extent that he has lost the power of self-control with
respect to the use of drugs of addiction ." In other words, there
is quite a clear distinction drawn between drugs and alcohol at
this point.

The last topic I want to say a word or two about is under the
heading of treatment . As to the word "motivation", Mr . Cole-
man has suggested that what we want are people who are en-
thusiastic for treatment . I think that is undoubtedly true, but one
of the difficulties we tend to fall into is in believing that motiva-
tion is, in fact, a static variable, and that if a person seems
motivated on Monday, he is going to be motivated on Monday,
Tuesday, Wednesday and Thursday. This is patently not so, and
in my experience there is no doubt that you can have somebody
who seems totally unmotivated, but who is forced there by a
Court in terms of an order attached to a probation order, or a
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parole order, and they hate the whole business, and they say, "It
is a waste of time, mate . You can talk to me about the weather,
but I am not taking the slightest notice, but I will come if you
insist", and you think "This is a pretty hopeless crowd" . But
over the days and the weeks, some of these people change . Some
of them do quite markedly change their attitude, and you find,
indeed, the person who seems motivated, who has come along en-
thusiastic because his wife insists, or his employer insists, or some-
body insists, and who after a few days says, "Well, I will still
come, but I do not want it your way, doctor. I want it my way.
I do not want to give up drinking. I want to drink just a little
less" . I do not think we can use motivation as a simple word . You
have either got it, or you have not . It changes from day to day,
week to week, or month to month.

The detention centre is going to remain under the Social
Welfare, indeed under the Prisons Department. I do not doubt
we can give them detention, and I do not doubt we can give
them safe custody. I do doubt the concept of treatment . Over the
ten years we have been running it, we have found that psychiatric
treatment in Pentridge is extremely difficult within a prison set-
ting. I dread to think of the notion of trying to treat in any
meaningful sense alcoholics who are there in lieu of, or in ad-
dition to, any form of sentence.

SIR PHILIP PHILLIPS, Q.C . : I find myself in complete disagree-
ment with both the speakers . There is no provision that people
who are sent to detention centres will be sent to a gaol . There is
a provision that for legal purposes the detention centre shall be
deemed to be a gaol within the meaning of the Gaols Act . Now
that simply gives those people in control certain legal authority.
It would, of course, be a tragedy if the detention centres were
identified with an existing gaol. It is quite a different thing to
say that a detention centre having been established, those in
control of it shall have the powers which apply to a gaol. All the
Act says is that a detention centre should be deemed to be a
gaol within the meaning of the Gaols Act, and nobody can be
sent to a detention centre who has not been convicted four times
in twelve months of an offence of being drunk or to which
drunkenness contributed.

As to treatment centres, any time after six months a person
may apply to a magistrate for an order for his release, and the
magistrate shall then examine the circumstances in which he is
held and enquire of the medical officer in charge of the treatment
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centre whether he should be released . Further, the order for
committal on the private complaint can only be made if there is
a medical certificate, and there can only be a medical certificate
if the practitioner making the certificate separates the facts which
he has observed himself from the facts that he has been told by
others, and no certificates will be effective unless there are facts
which he has observed himself which constitute a person an alco-
holic or a drug dependent person . Secondly, the person himself has
to be served with the complaint, and with a copy of the certificate,
and he can appear, be represented if he likes, and oppose the
making of an order. And what happens? If an order is made, it
sends him to an assessment centre, and then he could not be
involuntarily detained unless two of the medical officers of the
Assessment Centre and the medical officer in charge of the Assess-
ment Centre certified that he was a fit subject for treatment.

There are voluntary patients who go in themselves and
agree to stay for three months . There are people who go in on a
complaint, which they have an opportunity to resist, and which
is based upon a medical practitioner's certificate on his own ob-
servations, and they go in for seven days for observation, and
then, only after three more doctors certify that they ought to be
treated, do they go for treatment . There are people who have had
four offences in twelve months, and they then go to a detention
centre, and then, curiously enough, there is an intermediate
class in which the Court is given power—true, in addition to a
sentence or in substitution for it—to let a man out upon his
entering into a recognisance voluntarily to accept treatment.
That is the third class, and this is made an attack on his personal
freedom. Now, what Parliament meant, clearly enough, was
this . The Court might think that what he had done required a
sentence, maybe a short sentence, but what it really thought he
required was that he should undertake to subject himself to
treatment, so they said that either in substitution for the sen-
tence, or after it, he could be released on a recognisance to sub-
ject himself to treatment. Now, that does not seem to be a very
intolerant or illiberal provision. I would agree that you cannot do
much with these people except as voluntary patients, and I see
no reason to suppose that three doctors will certify a man as fit
for treatment after observing him in an assessment centre unless
they think he is in a frame of mind in which treatment would
be of some use to him. If they do, if the two doctors who watched
him in the Assessment Centre and the medical officer-in-charge
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send a man on to a treatment centre when he is not fit for
treatment, and is not likely to profit by it, then the blame will
not be on the law. It will be on the medical profession.

DR . CUNNINGHAM DAX : This Act is a legal act, and entirely a
legal act . The Australian Medical Association, I think I am right
in saying, was not asked about it . The College of Psychiatrists
was not asked about it, and neither was the Mental Health
Authroity.

MR. COLEMAN : I am unrepentant in using a plain word for a
detention centre, whether it is in Pentridge Gaol, whether it is
in Ararat, or whether it is in Billy Butlin's Camp at Land's End.
If you are kept there and you cannot go away, and you are going
to be dragged back if you do, I call it a "prison" .


